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PART 233: 404 STATE PROGRAM REGULATIONS
SUBPART A - GENERAL

§ 233.1 - Purpose and scope.

(a) This part specifies the procedures EPA will follow, and the criteria EPA will apply, in
approving, reviewing, and withdrawing approval of State programs under section 404 of the Act.

{b) Except as provided in 232.3, a State program must regulate all discharges of dredged or
fill material into waters regulated by the State under seetlon 404(0)(1). Partml State prt}gmms

permits does not constltute a partial progrdm. The discharges previously authorlzed by geneml

permit Will

-+t Commented [MDE1}: MDE supports USEPA’s consideration of

partial assumption, which would provide additonal Hexibility to the
states.

will lack authonty to regulate activities on lndlan lands. This lack of authorlty does not impair that

State's ability to obtain full program approval i accordance with this part:i.e., inability of a State
which is not an Indian Tribe to regulate activiligs on Indian lands doeS hof constitute a partial
program. The Secretary of the Army acting throygh the Corps of Engineers, will continue to
administer the program on Indian lands if a State whighisinot'an Indian Tribe'dies not seek and
have authority to regulate activities on Indian lands.

(¢) Nothing in this part precludes a State fionadopting or enforcing requirements which are

more stringent or from operating a program with “gréater scopt, than required under this part.
Where an approved State prograin has a greater scope than fequired by Federal law, the additional
coverage is not part.¢f the Federilly approved prosram and'is ot subject to Federal oversight or
enforcement.
Note: State assumption of the section 404 program is limited to certain waters, as provided in
section 404(ei 1y The Federal piogram operated by the Corps of Engineers continues to apply to
the remaining Waters in the State even after program approval. However, this does not restrict
Statesiftoin regulating*discharges uf dredged ot fill material into those waters over which the
Secretary rétains section 404 jurisdiction,

(d) Anyapproved State Program shall, at all times, be conducted in accordance with the

requirements of the Act and of ‘iliis part. While States may impose more stringent requirements,
they may not imposé ahy less sfiingent requirements for any purpose.

§ 233.2 - Definitions. No'¢omiments or recommendations at this time.
§ 233.3 — Confidentiality of information. No comments or recommendations at this time.

§ 233.4 - Conflict of interest. No comments or recommendations at this time.

.1 Commented [MDE2]: While a State may not assume existing

ACUOE general permits; the activity may beelipible for a properly
promulpated:State peneral permit.

SUBPART B(1) - PROGRAM APPROVAL

§ 233.10 - Elements of a program submission.

Commented [MDE3}: The threshold analysis for state

ion of the Section 404 shonld be the detenmination

/ {thata state regulates all of orfill

material ito waters of the United States. At the conclusion of the
analysis; the Regional Administiator should have sufficient
formationi to determine:if a state has the authority and tools
necessary toassume the Section 404 program; This analysis should
be independent of any Memorandum of Agreement establishing
how astate-assumed propram will be admimistered:“This approach
1% sinilar to the stratepy used by USEPA’S Assuimnable Waters
Subcommittee; which stressed the differenice between statutory and

atory authorit ary to implement Section 404 of the
Clean Water Act and the admmistiation of a state-assumied program,
Under this'approach, Part 233, Subpart B < Program Approvalis
divided into:three separate Subpans, whichiare identified:as Subpart
B(1) = Progiam Approval, Subpart B(Z) = Program Adoustiation;
and Subpart: B(3) = Propram Transfer.
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Any State that seeks to administer a 404 program under this part shall submit to the Regional
Administrator at least three copies of the following:

(a) A letter from the Governor of the State requesting program approval.

(b) A complete program description, as set forth in section 233.11.
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(c) An Attorney General's statement, as set forth in section 233.12.

11 ()

16 —@ Copies of all applicable State statutes:fnd regulatiéngy. including those governing
17  applicable

18

19 §233.11 - Program Description.

20

21 The program description as requited under sectiont 233,10 shall include:

22

23 () A description of the scope afid striictime of the Stale!s program. The description should

24 include extent of State's jurisdiction, scopg.of activities regnlatéd; anticipated coordination, scope
25  of permit exemptions if anyand permit review critéria;

26

27 (b) A description ‘of the "State's permilting administiglive, judicial review, and other
28  applicable procedures;

29

30 () Addescription of the bagic organization and siructure of the State agency (agencies) which

31  will have résponsibility for administering thé programi 1f more than one State agency is responsible
32 for the administration of the progiain, the description shall address the responsibilities of each
33 agency anid how the agencies intend to coordinate administration and evaluation of the program;

34

35 (d) A desgription of the finding and manpower which will be available for program
36  administration;

37

38 () An estimate of thie anticipated workload, e.g., number of discharges.

39

40 () Copies of permit application forms, permit forms, and reporting forms;

41

42 (g) A description of the State's compliance evaluation and enforcement programs, including
43 adescription of how the State will coordinate its enforcement strategy with that of the Corps and
44 FPA,

45

46 (h)y A-description-of thewaters-of the United States-withina State-ever which the State
47 assumes-jurisdiction-under-the-approved-program;-a-description-of the waters-of the United
48 oy

49
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STATEMENT AFFIRMING THAT:

(1) THE STATE IS ASSUMING JURISDICTION OVER WATERS OF THE
UNITED STATES WITHIN THE STATE OTHER THAN THOSE WATERS WHICH ARE
PRESENTLY USED OR ARE SUSCEPTIBLE TO USE IN THEIR NATURAL
CONDITION OR BY REASONABLE IMPROVEMENT AS A MEANS TO TRANSPORT

CO ~J Oy L B W b

9 INTERSTATE OR FOREIGN COMMERCE SHOREWARD TO THEIR ORDINARY
10 HIGH WATER MARK, INCLUDING ALL WATERS WHICH ARE SUBJECT TO THE
11 EBB AND FLOW OF THE TIDE SHOREWARD TO THEIR MEAN HIGH WATER
12 MARK OR MEAN HIGHER HIGH WATER MARK :ON THE WEST COAST,
13 INCLUDING WETLANDS ADJACENT THERETO; OR
14
15 (2) THE SECRETARY, IN ACCORDANCE WITH SUBPART B(2) OF THIS
16  PART, HAS IDENTIFIED THOSE WATERS OF THE UNFTED STATES WITHIN THE
17 STATE OVER WHICH THE CORPS RETAINS AUTHORITY UNDER THE STATE-
18 ASSUMED PROGRAM AND THAT THIS LIST IS INCLUDED IN THE STATE’S
19  SUBMISSION AS PART OF THE PROGRAM DESCRIPTION.

20

21 (1) A description of the specifi¢:best management practices proposed to'Beiused to satisfy

22 the exemption provisions of section 404(BH(1 )(E) of the Act for construction or maintenance of

23 farmroads, forest roads, or temporary‘toads fbrmoving mining equipment.

24

25  §233.12 - Attorney General’s Statement, No commeiits or recommendations at this time.

26

27

28

29

30

31 §23345§ 233.13 - Procedures for approving State programs.

32

33 (a) 11,120 day statutotyreview period shall commence on the date of receipt of a complete

34 State program submission as set:out in section 233.10 of this part. EPA shall determine whether

35 the submission'is complete within. 30 days of receipt of the submission and shall notify the State

36 of its determination :If EPA finds that a State's submission is incomplete, the statutory review

37  period shall not begintintil all fhe necessary information is received by EPA.

38

39 (b) If EPA determires the State significantly changes its submission during the review

40 period, the statutory review period shall begin again upon the receipt of a revised submission.

41

42 (¢) The State and EPA may extend the statutory review period by agreement. | Commented [MDEA]: Depending on the eiroumstances, fhis

43 provision would hikely benefit EPA; the State; orboth EPA and the
L . . L State: However, there does notappear to be any statutory authority

44 (d) Within 10 days of receipt of a complete State section 404 program submission, the 10 extend the teview period,

45  Regional Administrator shall provide copies of the State's submission to the Corps, FWS, and

46  NMFS (both Headquarters and appropriate Regional organizations.)

47

48 (e) After determining that a State program submission is complete, the Regional

49  Admunistrator shall publish notice of the State's application in the Federal Register and in enough

50  of the largest newspapers in the State to attract statewide attention. The Regional Administrator
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1 shall also mail notice to persons known to be interested in such matters. Existing State, EPA,
2 Corps, FWS, and NMFS mailing lists shall be used as a basis for this mailing. However, failure
3 to mail all such notices shall not be grounds for invalidating approval (or disapproval) of an
4 otherwise acceptable (or unacceptable) program. This notice shall:
5
6 (1) Provide for a comment period of not less than 45 days during which interested
7 members of the public may express their views on the State program.
8
9 (2) Provide for a public hearing within the State to be held not less than 30 days after
10 notice of hearing is published in the Federal Register;
11
12 (3) Indicate where and when the State's submission:may be reviewed by the public;
13
14 (4) Indicate whom an interested member of the public with questions should contact;
15  and
16
17 (5) Briefly outline the fundamental gspects of the State’s proposed program and the
18  process for EPA review and decision.
19
20 (f) Within 90 days of EPA's receipt of a complete program submission, the:Corps, FWS, and
21 NMFS shall submit to EPA any comifients on the State'sprosram.
22
23 (g) Within 120 days of receipt 6f g Coniplete program submission (unless an extension is
24 agreed to by the State), the Regional Administrater shall approve er disapprove the program based
25  on whether the State's prozram fulfills the: requiréments of this part and the Act, taking into
26  consideration all commientsreceived. The Regional Administrator shall prepare a responsiveness
27  summary of significant comments received dnd:His responséitoithese comments. The chional
28  Administrator shall respund individually to commignts received from the Corps, FWS, and NMFS
29
30 (h) Ifthe Regional Adininisirator approves the State's section 404 program, he shall notify
31 the State and the ‘iecmtary of tha demsmn andﬁubhmmweeﬂmm%%egaﬂer—hamfef
32
33 reders »*9 er—Fhe—Secreta ha Hspend ~'..
34 permits-in-State regulated wiaters-ensuch effective date.
35
36 (1) If the Regipnal Administrator disapproves the State's program based on the State not
37  meeting the requirements of the Act and this part, the Regional Administrator shall notify the State
38  of the reasons for the disgpproval and of any revisions or modifications to the State's program
39  which are necessary to obtain approval. If the State resubmits a program submission remedying
40 the identified problem areas, the approval procedure and statutory review period shall begin upon
41 receipt of the revised submission.
42
43 () IF THE REGIONAL ADMINISTRATOR FAILS TO MAKE A
44  DETERMINATION WITH RESPECT TO ANY PROGRAM SUBMITTED BY A STATE
45  UNDER THIS SUBPART WITHIN ONE HUNDRED AND TWENTY DAYS AFTER THE
46 DATE OF THE RECEIPT OF SUCH PROGRAM, SUCH PROGRAM SHALL BE
47 DEEMED APPROVED AND THE REGIONAL ADMINISTRATOR SHALL SO NOTIFY
48 SUCH STATE AND THE SECRETARY, __—{ Commented [MDES]: Similar lmnguage appears at 4040hx3) |
49
50 §233.16 § 233.14 - Procedures for revision of State programs.
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(a) The State shall keep the Regional Administrator fully informed of any proposed or actual
changes to the State's statutory or regulatory authority or any other modifications which are
significant to administration of the program.

. (b))  Any approved program which requires revision because of a modification to this part or
to any other applicable Federal statute or regulation shall be revised within ene year TWO
YEARS of the date of promulgation of such regulation, except that if a State must amend or enact
a statute i order to make the required revision, the revision shall take place within twe THREE

NeRe RN Be WRV TN SR S I (S

10 years .} Commented [MDE6]: Dxisting repnlation establishies an
11 unrealistic timeframes.
12 (c) States with approved programs shall notify the Regignal Adminisirator whenever they
13 propose to transfer all or part of any program from the apprived State agency to any other State
14  agency. The new agency is not authorized to administer the program until approved by the
15 Regional Administrator under paragraph (d) of this sec¢tion:

16

17 (d) Approval of revision of a State program shiall be accomplishied as follows:

18

19 (1) The Director shall submit a modified program description jor other documents
20 which the Regional Administrator determines to be necessary to evaluate whether the program
21 complies with the requirements of thg Act and this part.

22

23 (2) Notice of approval of program ¢hanges which gre not substantial revisions may be
24 given by letter from the Regional Admini§trator o the Governor pr his designee.

25

26 (3) Whenever the Repjonal Administrator détermines that the proposed revision is
27  substantial, he shallipublish and cirgulate notice:te those persois known to be interested in such
28  matters, provide opportimity for a piiblic hearing, and consult with the Corps, FWS, and NMFS.
29  The Regional Administrater shall apprave or disapprove program revisions based on whether the
30 program fulfills therequirethenits of thie 'Alband this part, and shall publish notice of his decision
31  in the Federal Register. :For putposes of this patagraph, substantial revisions include, but are not
32 limited {o, revisions thataffect the area of jurisdiction, scope of activities regulated, criteria for
33 review of pérmits, public pasticipation, r enforcement capability.

34

35 (4) “Substantial progtam changes shall become effective upon approval by the Regional
36 Administrator and publication of notice in the Federal Register.

37

38 (¢) Whenever thé!Regional Administrator has reason to believe that circumstances have
39  changed with respect to%a State's program, he may request and the State shall provide a
40 supplemental Attorney General's statement, program description, or such other documents or
41  information as are necessary to evaluate the program's compliance with the requirements of the
42 Act and this part.

43

44

45

46  SUBPART B(2) - STATE PROGRAM ADMINISTRATIVE PROCEDURES

47

48 SUBSEQUENT TO THE APPROVAL OF A STATE PROGRAM BY THE REGIONAL
49  ADMINISTRATOR UNDER SUBPART B.1, THE REGIONAL ADMINISTRATOR, THE
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1 SECRETARY, AND THE DIRECTOR SHALL DEVELOP PROCEDURES NECESSARY
2  TO ADMINISTER THE APPROVED STATE PROGRAM. THE PROCEDURES SHALL
3 BE INCORPORATED INTO A MEMORANDUM OF AGREEMENT EXECUTED BY
4 THE DIRECTOR AND THE REGIONAL ADMINISTRATOR, AND A MEMORANDUM
5 OF AGREEMENT EXECUTED BY THE DIRECTOR AND THE SECRETARY. WHEN
6 MORE THAN ONE AGENCY WITHIN A STATE HAS RESPONSIBILITY FOR
7 ADMINISTERING THE STATE PROGRAM, DIRECTORS OF EACH OF THE
8 RESPONSIBLE STATE AGENCIES SHALL BE PARTIES TO EACH MEMORANDUM
9 OF AGREEMENT.

10

11 §233.10 - Memorandum of Agreement with Regional Administrater.

12

13 (a) Any State that seeks to administer a program undeg this‘part shall submit a Memorandum

14 of Agreement executed by the Director and the RegionalAdministrator. WITHIN 60 DAYS OF

15 APPROVAL OF A STATE PROGRAM BY THEREGIONMAL ADMINISTRATOR, THE

16 DIRECTOR AND THE REGIONAL ADMINISTRATOR: SHALL EXECUTE A

17 MEMORANDUM OF AGREEMENT THAT SETS OUT THE STATE AND FEDERAL

18 ADMINISTRATIVE AND ENFORCEMENT RESPONSIBILITIES UNDER THE STATE-

19  ASSUMED PROGRAM. The-Memorandum of-Agreement-shall-becomeeffective-upon

20  apprevalefthe State program. When more than ongagengy within a State hagresponsibility for

21  administering the State program, Diré¢¢tors of each of the éspetisible State agencies'shall be parties

22 to the Memorandum of Agreement.

23

24 (b) The Memorandum of Agreement

25  ferprogram-administrativiand enforcement-These shall include, but not be hmlted to:

26

27 (1) Provisions specifying classes and categories of permit applications for which EPA

28  will waive Federal review {as specified in sectiog 233.51).

29

30 (23 Provisions specifving the freguency and content of reports, documents and other

31  information ‘which ‘the State may. be requiredito submit to EPA in addition to the annual

32 BIENNIAL report, as ‘Well as 4 provision establishing the submission date for the annual

33  BIENNIALreport. The Stafeishall alsb allow EPA routinely to review State records, reports and

34 files relevant thithe administration and enforcement of the approved program.

35

36 (3) Providions addréssing EPA and State roles and coordination with respect to

37  compliance monitoring and enfutcement activities.

38

39 (4) Provisions addressing modification of the Memorandum of Agreement.

40

41 §233.11 - Memorandum of Agreement with the Secretary.

42

43 (@) i is-pa i i

44 MWG%%GM&M&M—&&SW\VITHIN 60 DAYS OF APPROV AL OF A

45  STATE PROGRAM BY THE REGIONAL ADMINISTRATOR, THE DIRECTOR AND

46 THE SECRETARY SHALL EXECUTE A MEMORANDUM OF AGREEMENT THAT

47 SETS OUT THE STATE AND FEDERAL ADMINISTRATIVE RESPONSIBILITIES

48 UNDER THE STATE-ASSUMED PROGRAM. When more than one agency within a State

49  has responsibility for administering the State program, Directors of each of the responsible

50  agencies shall be parties of the Memorandum of Agreement.
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1
2 (b) The Memorandum of Agreement shall include:
3
4 (hH WMMHM&LM%%MHP&&S@M%M
5 . A LIST, MAINTAINED BY
6 THE SECRETARY OF l\AVIGABLE WATERS REGULATED UNDER SECTION 10 OF
7  THE RIVERS AND HARBORS ACT, THAT IDENTIFIES THE WATERS OVER WHICH
8 THE SECRETARY RETAINS JURISDICTION, EXCEPT FOR THOSE WATERS THAT:
9
10 (I) ARE ON THE SECTION10 LIST BASED SOLELY ON HISTORIC
11 USE; OR
12 (I) ARE ASSUMABLE BY A TRIBE.
13
14 (2) AN ADMINISTRATIVE BOUNDARY LINE THAT ESTABLISHES THE
15 LANDWARD EXTENT OF THE SECRETARY’S JURISDICTION OVER WETLANDS
16 ADJACENT TO RETAINED NAVIGABLE SECTION 10 WATERS. THE SECRETARY
17 AND THE DIRECTOR SHALL ESTABLISH AN ADMINISTRATIVE BOUNDARY
18 TAKING INTO ACCOUNT EXISTING  STATE REGULATIONS, MAPPING
19 PROTOCOLS AND CONVENTIONS, OR: NATURAL FEATURES THAT MAY
20 INCREASE REGULATORY PRACTICABILITY, OR PUBLIC UNDERSTANDING. IF
21 THE SECRETARY AND THE: DIRECTOR "ARE UNABLE TO ESTABLISH AN
22  ADMINISTRATIVE BOUNDARY WITHIN THE 60-DAY TIME PERIOD, THEN THE
23 ADMINISTRATIVE BOUNDARY SHALL EXTEND 300-FEET FROM THE BANKS OF
24  RETAINED WATERS.
25
26 &(3) Procedtires whereby the Secretary wills bpen pregramappreval; transfer to
27  the State pending 404 permit applications for:distharges in State regulated waters and other
28 relevant information not already in the possessmn of the Director.
29 o ato Fycdiiian > a% * 2 aprage
30
31
32
33
34 & An identifigation ‘of all NATIONWIDE general permits issued by the
35  Secretary the teitins and conditions of which the State intends to administer and enforce upen
36  receiving-appreval of UNDER ifs program, and a plan for transferring responsibility for these
37  general permits to the State, ingliiding procedures for the prompt transmission from the Secretary
38 to the Director of relevant. inifoimation not already in the possession of the Director, including
39 support files for permit issuatice, compliance reports and records of enforcement actions.
40
41 (5) WHERE A STATE PERMIT PROGRAM INCLUDES COVERAGE OF
42 THOSE TRADITIONALLY NAVIGABLE WATERS IN WHICH ONLY THE
43  SECRETARY MAY ISSUE SECTION 404 PERMITS, THE SECRETARY AND
44  DIRECTOR SHALL ESTABLISH PROCEDURES FOR JOINT PROCESSING OF
45  FEDERAL AND STATE PERMITS, INCLUDING JOINT PUBLIC NOTICES AND
46 PUBLIC HEARINGS. WHERE THE SECRETARY HAS IMPLEMENTED
47  SUCCESSFUL STATE PROGRAMMATIC OR REGIONAL GENERAL PERMITS TO
48  ADDRESS LOW RISK ACTIVITIES FOR A PERIOD OF AT LEAST 5 YEARS, THE
49 SECRETARY SHALL CONTINUE THIS PRACTICE, UNLESS THE SECRETARY
50  FINDS, AFTER AN OPPORTUNITY FOR PUBLIC COMMENT AND HEARING, THAT
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I  THE PROGRAMMATIC OR REGIONAL GENERAL PERMIT SHOULD BE
2 DISCONTINUED OR REVOKED ON THE BASIS THAT THE PREVIOUSLY
3 COVERED ACTIVITIES NO LONGER POSE A LOW RISK.
4
5
6
7  SUBPART B(3) - PROGRAM TRANSFER
8
9 UPON APPROVAL OF A STATE PROGRAM BY THE REGIONAL ADMINISTRATOR
10 UNDER SUBPART B(1), AND THE EXECUTION OF THE MEMORANDUM OF
11  AGREEMENT BETWEEN THE REGIONAL ADMINISTRATOR AND THE
12 DIRECTOR, AND THE EXECUTION OF THE MEMORANDUM OF AGREEMENT
13  BETWEEN THE SECRETARY AND THE DIRECTOR UNDER SUBPART B(2), THE
14 REGIONAL ADMINISTRATOR SHALL PUBLISH NOTICE IN THE FEDERAL
15 REGISTER. TRANSFER OF THE PROGRAM TO THE STATE SHALL NOT BE
16 CONSIDERED EFFECTIVE UNTIL SUCH NOTICE APPEARS IN THE FEDERAL
17 REGISTER. THE SECRETARY SHALL SUSPEND THE ISSUANCE BY THE CORPS
18 OFSECTION 404 PERMITS IN STATE REGULATED WATERS'ON SUCH EFFECTIVE
19 DATE.
20
21
22
23 SUBPART C - PERMIT REQUIREMENTS
24
25§ 233.20 - Prohibitions,: Na:comments of fecommendations at this time.
26
27  §233.21 — General Pépmits. No Gomments of fe¢ommendations at this time.
28
29 §233.22 - Emergency permits,
30
31 (a): Notwithstanding.any otlier provision¢fithis part, the Director may issue a temporary
32 emergen¢ypermit for a dischiarge ofidredged or fill material if unacceptable harm to life or severe
33  SIGNIFICANT loss of physical property is likely to occur before a permit could be issued or
34 modified undet procedures notmally requiged.
35
36 (b) Emergency permits shall incorporate, to the extent possible and not inconsistent with the
37  emergency situation, all applicable requirements of section 233.23.
38
39 (1) Anyemergency permit shall be limited to the duration of time (typically no more
40 than 90 days) required to complete the authorized emergency action.
41
42 (2) The emergency permit shall have a condition requiring appropriate restoration of
43 the site.
44
45 (¢) The emergency permit may be terminated at any time without process (section 233.36)
46 ifthe Director determines that termination is necessary to protect human health or the environment.
47
48 (d) The Director shall consult in an expeditious manner, such as by telephone, with the
49  Regional Administrator, the Corps, FWS, and NMFS about issuance of an emergency permit.
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(e) The emergency permit may be oral or written. If oral, it must be followed within 5 days
by a written emergency permit. A copy of the written permit shall be sent to the Regional
Administrator.

(f) Notice of the emergency permit shall be published and public comments solicited in
accordance with section 233.32 as soon as possible but no later than 10 days after the issuance
date.

NeRe RN Be WRV TN SR S I (S

10 §233.23 — Permit conditions.

11

12 (a) For each permit the Director shall establish conditiong which assure compliance with all
13 applicable statutory and regulatory requirements, including the 404(b)(1) Guidelines, applicable
14 section 303 water quality standards, and applicable section 307 effluent standards and prohibitions.
15

16 (b) Section 404 permits:be-effective for-afixed term not-to exceed S-years.

17

18 (1) SHALL BE EFFECTIVE EOR A FIXED TERM NOT TO EXCEED 5§
19  YEARS.

20

21 (2) MAY BE REISSUED FOR ADDITIONAL 5-YEAR PERIODS WITHOUT
22 PUBLIC NOTICE AND OPPORTUNITY FOR HEARING IF THE PERMITTEE: | Commented [MDEZ]: This language is consistent with Section
. . . T 233 36 (Modification, suspension ot revocation of permits), which
= states i parapraph (¢)(1): When permit modification is proposed,
24 (I) APPLIES FOR PERMIT REISSUANCE AT LEAST 90 DAY PRIOR only conditiotis subject to modification need to be reoperied.
25 TO THE EXPIRATION DATE OF THE PERMIT;

26

27 D) ‘SUBMITS ANUPDATED DELINEATION DEMONSTRATING THAT
28 THE WATERS OF THE UNITED STATES LOCATED ON THE PROPERTY BEING
29 DEVELOPED HAVE NOT SIGNIFICANTLY CHANGED;

30

31 (IID'DEMONSTRATES "CONTINUED COMPLIANCE WITH ALL
32 APPLICABLE STATUIORY AND REGULATORY REQUIREMENTS, INCLUDING
33  THE 404(B)(1) GUIDELINES, "APPLICABLE SECTION 303 WATER QUALITY
34 STANDARDS; AND APPLICABLE SECTION 307 EFFLUENT STANDARDS AND
35 PROHIBITIONS,

36

37 (¢) FEach 404 "permit shall include conditions meeting or implementing the following
38  requirements:

39

40 (1) A specific identification and complete description of the authorized activity
41  including name and address of permittee, location and purpose of discharge, type and quantity of
42 material to be discharged. (This subsection s not applicable to general permits).

43

44 (2) Only the activities specifically described in the permit are authorized.

45

46 (3) The permittee shall comply with all conditions of the permit even if that requires
47 halting or reducing the permitted activity to maintain compliance. Any permit violation constitutes
48  aviolation of the Act as well as of State statute and/or regulation.

49
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1 (4) The permittee shall take all reasonable steps to minimize or prevent any discharge
2 inviolation of this permit.
3
4 (5) The permittee shall inform the Director of any expected or known actual
5 noncompliance.
6
7 (6) The permittee shall provide such information to the Director, as the Director
8  requests, to determine compliance status, or whether cause exists for permit modification,
9  revocation or termination.
10
11 (7) Monitoring, reporting and recordkeeping requirements as needed to safegnard the
12 aquatic environment. (Such requirements will be determined:iofn. a case-by-case basis, but at a
13 minimum shall include monitoring and reporting of amy expected leachates, reporting of
14 noncompliance, planned changes or transfer of the permit)
15
16 (8) Inspection and entry. The permitte¢ shall allow"ithe. Director, or his authorized
17 representative, upon presentation of proper identification, at reasonabl¢: times to:
18
19 (i) Enter upon the permittee's"prémises where a regulatéd activity is located or
20 where records must be kept under the conditions of tlie permit.
21
22 (i) Have access to and copy any records that must be kept under the conditions
23 of the permit,
24
25 (1) Inspeet:operations regiilated or fegitired under the permit, and
26
27 (tv) “Samiple or monitor, for ‘the! pitposes of assuring permit compliance or as
28  otherwise authorized by the Act, aily substances of parameters at any location.
29
30 (9% Conditions assuring ‘that the. discharge will be conducted in a manner which
31  minimizés adverse impaets upon the physical, ¢hemical and biological integrity of the waters of
32 the Uniled States, such 4§ requiretnicits for restoration or mitigation.
33
34
35
36 SUBPART D - PROGRAM OPERATION
37
38 §233.30 - Application for a pérmit. No comments or recommendations at this time.
39
40 §233.31 - Coordination requirements. No comments or recommendations at this time.
41
42§ 233.32 - Public notice.
43
44 (a) Applicability.
45
46 (1) The Director shall give public notice of the following actions:
47
48 (1)  Receipt of a permit application.
49
50 (i1) Preparation of a draft general permit.
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(iii) Consideration of a major modification to an issued permit.
(iv) Scheduling of a public hearing.
(v) Issuance of an emergency permit.

(2) Public notices may describe more than one permit or action.

NeRe RN Be WRV TN SR S I (S

10 (b) Timing.

11

12 (1) The public notice shall provide a reasonable period of time, normally at least 30
13 days, within which interested parties may express their views coficerning the permit application.
14

15 (2) Public notice of a public hearing shall be giveri‘al least 30 days before the hearing.
16

17 (3) The Regional Administrator may approve a prograii with shorter public notice
18  timing if the Regional Administrator determings that sufficient public hétice is provided for.

19

20 (¢) The Director shall give public notice by éach of the following methods;

21

22 (1) By mailing DISTRIBUTING a copy of the notice BY MAIL OR

23 ELECTRONIC MAIL to the followiig perions (any persén otherwise entitled to receive notice
24 under this paragraph may waive his rights to"tegeive notide for any classes or categories of

25  permits):

26

27 (1) “The applicant,

28

29 (1) Any'dgency withqurisdiction over the activity or the disposal site, whether or
30 not the agenty issiies.a perniil,

31

32 (iit) Ownety, of property adjoinitig‘the property where the regulated activity will
33 occur.

34

35 {(iv).. All persons who have specifically requested copies of public notices. (The

36 Director may update, the mailing list from time to time by requesting written indication of
37  continued interest from those listed. The Director may delete from the list the name of any person
38  who fails to respond to such.a request.)

39

40 (v) Any State whose waters may be affected by the proposed discharge.

41

42 (2) In-additien,—byBY providing notice in at least one other way (sueh—as
4_3 sdvertisementin newspape 9 nfficien '-" easoenablyv-ea lated 6 Ve ho
44  area-affected by theactivity, SUCH AS:

45

46 (I) ADVERTISEMENT IN A NEWSPAPER OF SUFFICIENT
47  CIRCULATION TO COVER THE AREA AFFECTED BY THE ACTIVITY; OR

48

49 (I) MAKING MATERIALS AVAILABLE ON A PUBLIC WEB SITE

50 IDENTIFIED BY THE DIRECTOR.
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(d) All public notices shall contain at least the following information:

(1) The name and address of the applicant and, if ditferent, the address or location of
the activity(ies) regulated by the permit.

(2) The name, address, and telephone number, AND ELECTRONIC MAIL
ADDRESS of a person to contact for further information.

NeRe RN Be WRV TN SR S I (S

10 (3) A brief description of the comment procedures and procedures to request a public
11 hearing, including deadlines.

12

13 (4) A brief description of the proposed activity,.its ptirpose and intended use, so as to
14  provide sufficient information concerning the nature of the activity to generate meaningful
15 comments, including a description of the type of stru¢hurés, il any, to be erected on fills, and a
16  description of the type, composition and quantity of inaterials to be discharged.

17

18 (5) A plan and elevation drawing:showing the general and gpecific site location and
19 character of all proposed activities, including the $ize relationship of the proposed structures to the
20  size of the impacted waterway and depth of water 'iti the area

21

22 (6) A paragraph describing tlie, various evalation factors, including the 404(b)(1)
23 Guidelines or State-equivalent criteria; bn Which decisions atéibased.

24

25 (7) Any othersinformation which would Significantly. assist interested parties in
26  evaluating the likely impact ot the. proposed detivity,

27

28 (e) Notice of public hearing shall also contdin the following information:

29

30 (1 Tive.date, and placeof hiearing.

31

32 12) Reference withe date of any previous public notices relating to the permit.

33

34 (3% Brief descriptivf 'of the tigitire and purpose of the hearing.

35

36 §233.33 — Publi¢héaring.

37

38 (a) Any interested pirson may request a public hearing during the public comment period as
39 specified in section 233.32: Reéquests shall be in writing, and shall state the nature of the issues
40 proposed to be raised at the hearing, AND SHALL BE FORWARDED TO THE DIRECTOR BY
41  MAIL OR ELECTRONIC MAIL.

42

43 (b) The Director shall hold a public hearing whenever he determines there is a significant
44 degree of public interest in a permit application or a draft general permit. He may also hold a
45 hearing, at his discretion, whenever he determines a hearing may be useful to a decision on the
46 permit application.

47

48 (¢) At a hearing, any person may submit oral or written statements or data concerning the
49  permit application or draft general permit. The public comment period shall automatically be

ED_005978A_00060762-00012 FL CWA 404 Assumption FOIA_Interim Release 11



CO ~J DN LA B W

B S e N N S e N ¥ U S R R S S S U S N B N B S S R S T O B N T S i N O B i e R e e
GO IO R W DN 00NN R RN = OO 00NN R RN O NS00I ON U R W O N

49

W
<

ED_005978A_00060762-00013

extended to the close of any public hearing under this section. The presiding officer may also
extend the comment period at the hearing.

(d) Al public hearings shall be reported verbatim: Copies of the record of proceedings may
be purchased by any person from the Director or the repotter of such hearing. A copy of the
transcript (or if none is prepared. a tapeRECORDING of the proceedings) shall be made available
for public inspection at an appropriate State office.

§ 233.34 — Making a decision on the permit application.

(a) The Director will review all applications for compliance with the 404(b)(1) Guidelines
and/or equivalent State environmental criteria as well as any other applicable State laws or
regulations.

(b) The Director shall consider all comments recgived 1l gésponse to the public notice, and
public hearing if a hearing is held. All comments, agiwell as the récoid of any public hearing, shall
be made part of the official record on the application:

(c) After the Director has completed hiSitéview of the applicatiofi gnd consideration of
comments, the Director will determine, in accordance with: the recordand all applicable
regulations, whether or not the permitishould be issued. N permit shall be issuéd by the Director
under the circumstances described in séction 233.20. The Director shall prepare a writtent
determination on each application outlining his decision and rationale for his decision. The

~t ' Commented [MDEBY: 1 was uiiable to find anything in Section

404 of the CWA Tequiring that 4 pubhc hearmig be repoited
verbatim: However; since the regulation allows @ tape of the
B o

a fion, trying to or limit
thig requirenient seeins Dinecessary.

§ 233.35 - Issuance and effective date of pebmits” No comiménts or recommendations at this
time.

§ 233.36,+ Madification, suspension jor reévocation of permits. No comments or
recommendations at'thigtime.

§ 233.37"« Signatures on permit applications and reports. No comments or recommendations
at this time.

§ 233.38 — Continution of expiring permits. No comments or recommendations at this time.

SUBPART E - COMPLIANCE EVALUATION AND ENFORCEMENT No comments or
recommendations at this time.

SUBPART F - FEDERAL OVERSIGHT.
§ 233.50 - Review of and objection to State permits.

(a) The Director shall promptly transmit to the Regional Administrator:

—t-Commented [MDE9]: [was unable to find anything in Section

04 of the CWAtequiring documentation of the Director’s decision:
However;since the lanpuapeis peneral, itmay be easier to:just
develop a form that would satisfy this i than fo

Tt its application.
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1 (1) A copy of the public notice for any complete permit applications received by the
2 Director, except those for which permit review has been waived under section 233.51. The State
3 shall supply the Regional Administrator with copies of public notices for permit applications for
4 which permit review has been waived whenever requested by EPA.
5
6 (2) A copy of a draft general permit whenever the State intends to issue a general
7 permit.
8
9 (3) Notice of every significant action taken by the State agency related to the
10 consideration of any permit application except those for which Federal review has been waived or
11 draft general permit.
12
13 (4) A copy of every issued permit.
14
15 (5) A copy of the Director's response to angtlier Stale's, comments/-recommendations,
16  if the Director does -not accept these recommendatifns (section 233:32(a)).
17
18 (B) THE DIRECTOR SHALL MAKE THE MATERIALS DESCRIBED IN
19 SUBSECTION (A) OF THIS SECTION ‘AVAILABLE TO THE ADMINISTRATOR
20 USING ONE OF THE FOLLOWING METHODS;
21
22 (1) U.SMAIL:
23
24 (2) ELECTRONIC MAIL;
25
26 (3) ELECTRONIC NOTICE (E-NOTICE), OR
27
28 (4) PUBLIC WEB SITE (E-ACCESS) IDENTIFIED BY THE DIRECTOR.
29
30 BHC)u Unless review has beertwiived under section 233.51, the Regional Administrator
31 shall provideda copyof each public notice, edch deaft géneral permit, and other information needed
32 for review, of the appliCation to the Corps, FWS land NMFS, within 10 days of receipt. These
33 agencies'shall notify the Regional Administrator within 15 days of their receipt if they wish to
34 comment on'th public notice vt draft gétieral permit. Such agencies should submit their evaluation
35  and comments't) the Regional Administrator within 50 days of such receipt. The final decision to
36  comment, object ¢r lo require permit conditions shall be made by the Regional Administrator.
37  (These times may be shortened by mutual agreement of the affected Federal agencies and the
38 State.)
39
40 D) If the information provided is inadequate to determine whether the permit
41  application or draft general permit meets the requirements of the Act, these regulations, and the
42 404(b)(1) Guidelines, the Regional Administrator may, within 30 days of receipt, request the
43 Director to transmit to the Regional Administrator the complete record of the permit proceedings
44 before the State, or any portions of the record, or other information, including a supplemental
45 application, that the Regional Administrator determines necessary for review.
46
47 HHE) It the Regional Administrator intends to comment upon, object to, or make
48  recommendations with respect to a permit application, draft general permit, or the Director's failure
49  to accept the recommendations of an affected State submitted pursuant to section 233.31(a), he
50  shall notify the Director of his intent within 30 days of receipt. If the Director has been so notified,
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1 the permit shall not be issued until after the receipt of such comments or 90 days of the Regional
2 Administrator's receipt of the public notice, draft general permit or Director's response (section
3 233.31(a)), whichever comes first. The Regional Administrator may notity the Director within 30
4 days of receipt that there is no comment but that he reserves the right to object within 90 days of
5 receipt, based on any new information brought out by the public during the comment period or at
6  ahearing.
7
8 e} (F) If the Regional Administrator has given notice to the Director under paragraph (d)
9  of'this section, he shall submit to the Director, within 90 days of receipt of the public notice, draft
10 general permit, or Director's response (section 233.31(a)), a written statement of his comments,
11 objections, or recommendations; the reasons for the comments, objections, or recommendations;
12 and the actions that must be taken by the Director in order to glifninate any objections. Any such
13 objection shall be based on the Regional Administrator's defgrmiifiation that the proposed permit is
14 (1) the subject of an interstate dispute under section 233,314} and/or (2) outside requirements of
15 the Act, these regulations, or the 404(b)(1) Guideline$. The Regional Administrator shall make
16  available upon request a copy of any comment; ebjection, or ecommendation on a permit
17  application or draft general permit to the permitapplicant or to the public.
18
19 [eaT(ey When the Director has received ap, EPA objection or réquirement for a permit
20 condition to a permit application or draft general permit under this section, he shall not issue the
21  permit unless he has taken the step§irequired by the Resivhal Administrator (o eliminate the
22 objection.
23
24 &H) Within 90 days of receipt by.the Dirgtor of an 6bjéetion or requirement for a permit
25  condition by the Regional:Administrator,'the State o1 gy intereted person may request that the
26  Regional Administrates hold'a public heatifig on:ihe 'objettion Or requirement. The Regional
27  Administrator shall ¢onduct a public hearing'whenever requésted by the State proposing to issue
28  the permit, or if warratited:by significant public fiiferest based on requests received.
29
30 (D It d:public hearing 15" held under paragraph (g) of this section, the Regional
31  Adminigtratér shalll: following that hearing, reaffittn, modify or withdraw the objection or
32 requiréinent for a permiticonditiont; and notity the Pirector of this decision.
33
34 (1) I the Regional Administtator withdraws his objection or requirement for a permit
35 condition, the THrector may issug the permit.
36
37 (2) Ifthe'Regional Administrator does not withdraw the objection or requirement for a
38  permit condition, the Dittitef niist issue a permit revised to satisty the Regional Administrator's
39  objection or requirement f61 4 permit condition or notify EPA of its intent to deny the permit within
40 30 days of receipt of the Regional Administrator's notification.
41
42 ata) If no public hearing is held under paragraph (g) of this section, the Director within
43 90 days of receipt of the objection or requirement for a permit condition shall either issue the
44 permit revised to satisfy EPA's objections or notify EPA of its intent to deny the permit.
45
46 HE In the event that the Director neither satisfies EPA's objections or requirement for
47  apermit condition nor denies the permut, the Secretary shall process the permit application.
48
49  §233.51 - Waiver of review. No comments or recommendations at this time.
50
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1 §233.52 - Program reporting.
2
3 (a) The starting date for the annualBIENNIAL period to be covered by reports shall be
4 established in the Memorandum of Agreement with the Regional Administrator (section 233.13.)
5
6 (b) The Director shall submit to the Regional Administrator within 90 days after completion
7 of the annualBIENNIAL period, a draft anpualBIENNIAL report evaluating the State's
8  administration of its program identitying problems the State has encountered in the administration
9  of'its program and recommendations for resolving these problems. Items that shall be addressed
10 in the annualBIENNIAL report include an assessment of the cumulative impacts of the State's
11 permit program on the integrity of the State regulated waters; identification of areas of particular
12 concern and/or interest within the State; the number and naturg of individual and general permits
13 issued, modified, and denied; number of violations idenfified and number and nature of
14  enforcement actions taken; number of suspected unauthiirized activities reported and nature of
15 action taken; an estimate of extent of activities regulated by geiieral permits; and the number of
16 permit applications received but not yet processed,
17
18 (¢) The State shall make the draft anaual BIENNIAL report available for public inspection.
19
20 (d) Within 60 days of receipt of the draft annualBIENNIAL report, the Regional
21  Administrator will complete review:¢fithe draft report and transmit comments, questions, and/or
22 requests for additional evaluation and/or iiformation to the Director.
23
24 (e) Within 30 days of receipt of the Regionial:Administrator's comments, the Director will
25  finalize the annualBIENNIAL report) incorporating. and/of fesponding to the Regional
26  Administrator's commgenis ‘and transmit the final repott to the Regional Administrator.
27
28 () Upon acceptange of the npnualBIENNIAL report, the Regional Administrator shall
29  publish notice of availability of the final annualBIENNIAL report.
30
31 §233.53 - Withdrawalof program approval. :No comments or recommendations at this time.
32
33
34
35 SUBPART G« ELIGIBLE INDIAN TRIBES No comments or recommendations at this time.
36
37
38
39 SUBPART H - APPROVED STATE PROGRAMS No comments or recommendations at this
40 time.
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